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order to receive payments under this
Program, eligible advanced biofuel pro-
ducers with valid contracts must sub-
mit a payment application, as required
under paragraph (a) of this section. The
Agency will review the payment appli-
cation and, if necessary, may request
additional information, as specified
under paragraph (b) of this section.

(a) Applying for payment. To apply for
payments under this subpart for a fis-
cal year, an eligible advanced biofuel
producer must:

(1) After a quarter has been com-
pleted, submit a payment application
covering the quarter;

(2) Certify that the request is accu-
rate;

(3) Furnish the Agency such certifi-
cation, and access to such records, as
the Agency considers mnecessary to
verify compliance with Program provi-
sions; and

(4) Provide documentation as re-
quested by the Agency of the net pro-
duction of advanced biofuel at all ad-
vanced biofuel facilities during the rel-
evant quarter.

(b) Review of payment applications.
The Agency will review each payment
application it receives to determine if
it is eligible for payment.

(1) Review factors. Factors that the
Agency will consider in reviewing pay-
ments applications include, but are not
necessarily limited to:

(1) Contract validity. Whether the en-
tity submitting the payment applica-
tion has a valid contract with the
Agency under this Program;

(ii) Biofuel eligibility. Whether the
biofuel for which payment is sought is
an eligible advanced biofuel; and

(iii) Calculations. Whether the cal-
culations for determining the re-
quested payment are complete and ac-
curate.

(2) Additional documentation. If the
Agency determines additional informa-
tion is required for the Agency to com-
plete its review of a payment applica-
tion, eligible advanced biofuel pro-
ducers shall submit such additional
supporting documentation as requested
by the Agency. If the producer does not
provide the requested information
within the required time period, the
Agency will not make payment.
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(c) Payment application eligibility. The
Agency will notify the advanced
biofuel producer, in writing, as soon as
practicable after the payment applica-
tion, whenever the Agency determines
that a payment application, or any
portion thereof, is ineligible for pay-
ment and the basis for the Agency’s de-
termination of ineligibility.

(d) Submittal information. Eligible ad-
vanced biofuel producers must submit
payment applications as specified in
the annual FEDERAL REGISTER notice
for this program no later than 4:30 p.m.
local time on the last day of the cal-
endar month following the quarter for
which payment is being requested. Nei-
ther complete nor incomplete payment
applications received after this date
and time will be considered, regardless
of the postmark on the application.

(1) Any payment application form
that is received by the Agency after
October 31 of the calendar year for the
preceding fiscal year is ineligible for
payment.

(2) If the actual deadline falls on a
weekend or a Federally-observed holi-
day, the deadline is the next Federal
business day.

§4288.131 Payment provisions.

Payments to advanced biofuel pro-
ducers for eligible advanced biofuel
production will be determined in ac-
cordance with the provisions of this
section.

(a) Types of payments. The Agency
will make available each fiscal year an
actual production payment and an in-
cremental production payment to par-
ticipating producers, as specified in
paragraphs (a)(1) and (a)(2), respec-
tively, of this section. As provided in
paragraph (a)(2) of this section, not all
participating producers will receive an
incremental production payment.

(1) Actual production. Participating
producers will be paid on a quarterly
basis for the actual quantity of eligible
advanced biofuel produced during the
quarter. Payment for actual produc-
tion will be determined according to
paragraph (c) of this section.

(2) Incremental production. For each
participating advanced biofuel facility,
the Agency will make an end-of-the-
year payment for that facility’s incre-
mental production, if any, during the
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fiscal year provided the advanced
biofuel facility has fewer than 20 days
(excluding weekends) of non-produc-
tion of eligible advanced biofuels dur-
ing the previous fiscal year. Payment
for incremental production will be de-
termined according to paragraph (d) of
this section.

(b) Amount of payment funds available.
Based on the amount of funds made
available to this program each fiscal
year, the Agency will allocate avail-
able program funds according to para-
graphs (b)(1) and (b)(2) of this section.

(1) Actual versus incremental produc-
tion. The Agency will determine the
amount of funds for actual production
payments and for incremental produc-
tion payment as follows:

(i) For fiscal year 2010, 80 percent of
the funds will be allocated for actual
production payments and 20 percent of
the funds will be allocated for incre-
mental production payments.

(ii) For fiscal year 2011, 70 percent of
the funds will be allocated for actual
production payments and 30 percent of
the funds will be allocated for incre-
mental production payments.

(iii) For fiscal year 2012, 60 percent of
the funds will be allocated for actual
production payments and 40 percent of
the funds will be allocated for incre-
mental production payments.

(iv) For fiscal year 2013 and beyond,
50 percent of the funds will be allocated
for actual production payments and 50
percent of the funds will be allocated
for incremental production payments.

(2) Quarterly allocations. For each fis-
cal year, the Agency will allocate in
each quarter one-fourth of the funds al-
located to actual production for the en-
tire fiscal year.

(c) Determination of payment for actual
production. Each quarter, the Agency
will establish an actual production
payment rate using the procedures
specified in paragraphs (c)(1) through
(c)(5) of this section. This rate will be
applied to the actual quantity of eligi-
ble advanced biofuel produced to deter-
mine payments to eligible advanced
biofuel producers, as described in para-
graph (c)(6) of this section.

(1) Based on the information provided
in each payment application, the Agen-
cy will determine the eligible advanced
biofuel production. If the Agency deter-

7 CFR Ch. XLII (1-1-12 Edition)

mines that the amount of advanced
biofuel production reported in a pay-
ment application is not supported by
the documentation submitted with the
payment application, the Agency may
reduce the production reported in the
payment application.

(2) For each producer, the Agency
will convert the production determined
to be eligible under paragraph (c)(1) of
this section into British Thermal Unit
(BTU) equivalent using factors pub-
lished by the Energy Information Ad-
ministration (or successor organiza-
tion). If the Energy Information Ad-
ministration does not publish such con-
version factor for a specific type of ad-
vanced biofuel, the Agency will use a
conversion factor developed by another
appropriate entity. If no such conver-
sion factor exists, the Agency will, in
consultation with other Federal agen-
cies, establish and use a conversion for-
mula as appropriate, that it publishes
in the FEDERAL REGISTER, until such
time as the Energy Information Ad-
ministration or other appropriate enti-
ty publishes a conversion factor for
said advanced biofuel. The Agency will
then calculate the total eligible BTUs
across all eligible applications.

(i) If the advanced biofuel is a liquid
or gaseous advanced biofuel produced
from forest biomass, the BTUs will be
discounted 10 percent.

(ii) If the advanced biofuel is a solid
advanced biofuel produced from forest
biomass, the BTUs will be discounted
85 percent.

(iii) If the advanced biofuel meets an
applicable renewable fuel standard, the
BTUs will be increased by 10 percent.

(3) For each quarter, the Agency will
determine the actual production pay-
ment rate ($/BTU) based on paragraphs
(b) and (c)(2) of this section. The rate
will be calculated such that all of the
quarterly funds for actual production
will be distributed.

(4) Using the actual production pay-
ment rate determined above and the
actual production for each type of ad-
vanced biofuel produced at an advanced
biofuel facility, the Agency will cal-
culate each quarter a payment for each
eligible advanced biofuel producer for
that quarter.

(d) Determination of payment for incre-
mental production. At the end of each
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fiscal year, the Agency will establish
incremental production payment rate
using the procedures specified in para-
graphs (d)(1) through (d)(6) of this sec-
tion. This rate will be applied to the
quantity of eligible incremental ad-
vanced biofuel produced to determine
payments to eligible advanced biofuel
producers, as described in paragraph
(d)(7) of this section.

(1) For each participating advanced
biofuel facility that produced eligible
advanced biofuels during the fiscal
year prior to the fiscal year for which
payment is sought provided the ad-
vanced biofuel facility has fewer than
20 days (excluding weekends) of non-
production of  eligible advanced
biofuels during that previous fiscal
year, the Agency will determine the
quantity of eligible advanced biofuel
produced in that prior fiscal year based
on information provided by the pro-
ducer.

(2) Using the information in the pay-
ment applications submitted for the
fiscal year for which payment is
sought, the Agency will determine the
actual amount of eligible advanced
biofuel produced in the fiscal year for
which payment is sought.

(3) Using the results from paragraphs
()(A) and (d)(2) of this section, the
Agency will determine the quantity of
advanced biofuel produced in excess of
the previous year’s advanced biofuel

production.
(4) For each advanced biofuel facility
that shows incremental production

under paragraph (d)(3) of this section,
the Agency will convert the production
into British Thermal Unit (BTU) equiv-
alent using factors published by the
Energy Information Administration (or
successor organization). If the Energy
Information Administration does not
publish such conversion factor for a
specific type of advanced biofuel, the
Agency will use a conversion factor de-
veloped by another appropriate entity.
If no such conversion factor exists, the
Agency will establish and use a conver-
sion formula as appropriate, that it
publishes in the FEDERAL REGISTER,
until such time as the Energy Informa-
tion Administration or other appro-
priate entity publishes a conversion
factor for said advanced biofuel. The
Agency will then calculate the total el-
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igible BTUs across all eligible applica-
tions.

(i) If the advanced biofuel is a liquid
or gaseous advanced biofuel produced
from forest biomass, the BTUs will be
discounted 10 percent.

(ii) If the advanced biofuel is a solid
advanced biofuel produced from forest
biomass, the BTUs will be discounted
85 percent.

(iii) If the advanced biofuel meets an
applicable renewable fuel standard, the
BTUs will be increased by 10 percent.

(5) The Agency will sum all of the
BTUs determined under paragraph
(d)(4) of this section.

(6) Using the results from paragraph
(d)(b) of this section and the amount of
incremental funds available, the Agen-
cy will determine the incremental pro-
duction payment rate ($/BTU). The rate
will be calculated such that all of the
incremental production funds will be
distributed.

(7) Using the incremental production
payment rate determined above and
the incremental production for each
advanced biofuel facility eligible for an
incremental production payment, the
Agency will calculate an incremental
production payment for each eligible
advanced biofuel producer.

(e) Other payment provisions. The fol-
lowing provisions apply.

(1) Notwithstanding any other provi-
sion, the Agency will provide payments
to larger producers of not more than 5
percent of available program funds in
any fiscal year. At any time during the
year, if the limit on payments to larger
producers would be reached, the Agen-
cy will pro-rate payments to larger
producers based on the BTU content of
their eligible advanced biofuel produc-
tion so as not to exceed the limit.

(2) Notwithstanding any other provi-
sion, the Agency will provide payments
to solid eligible advanced biofuels pro-
duced from forest biomass of not more
than 5 percent of available program
funds in any fiscal year. At any time
during the year, if the limit on pay-
ments to such advanced biofuels would
be reached, the Agency will pro-rate
payments for such advanced biofuels
based on the BTU content of the quan-
tity of such advanced biofuels produced
50 as not to exceed the limit.
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(3) Advanced biofuel producers will
be paid on the basis of the amount of
eligible renewable energy content of
the advanced biofuels only if the pro-
ducer provides documentation suffi-
cient, including a Certificate of Anal-
ysis, for the Agency to determine the
eligible renewable energy content for
which payment is being requested, and
quantity produced through such docu-
mentation as, but not Ilimited to,
records of sale and calibrated flow
meter records.

(4) Payment will be made to only one
eligible advanced biofuel producer per
advanced biofuel facility.

(5) Subject to other provisions of this
section, advanced biofuel producers
shall be paid any sum due subject to
the requirements and refund provisions
of this subpart.

(6) Advanced biofuels produced under
the situations identified in paragraphs
(e)(6)(i) through (e)(6)(iii) of this sec-
tion are ineligible for incremental pro-
duction payment, but are still eligible
for actual production payment.

(i) Advanced biofuels produced at an
advanced biofuel facility that did not
produce any eligible advanced biofuel
in year prior to the fiscal year in which
payment is sought (e.g., a new ad-
vanced biofuel facility).

(i1) Advanced biofuels produced at an
advanced biofuel facility that had 20 or
more days (excluding weekends) of
non-production of eligible advanced
biofuels during the fiscal year imme-
diately prior to the fiscal year in which
payment is sought.

(iii) Advanced biofuels produced from
forest biomass.

(iv) For larger producers only, when
all of the funds available to larger pro-
ducers have been distributed based on
actual production.

(7) If an advanced biofuel producer
transfers any production capacity for
one advanced biofuel facility to an-
other, such transferred production ca-
pacity shall be considered production
for the advanced biofuel facility to
which the production was transferred.

(8) A producer will only be paid for
the advanced biofuels identified in the
enrollment application submitted dur-
ing the sign-up period and which are
actually produced during the fiscal
year. If the producer starts producing a
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new advanced biofuel or changes the
type of advanced biofuel during the fis-
cal year, the producer will not receive
any payments for those new advanced
biofuels. However, during each sign-up
period, a producer can identify new ad-
vanced biofuels and production levels
compared to the previous year.

(9) When determining the quantity of
eligible advanced biofuel, if an appli-
cant is blending its advanced biofuel
using ineligible feedstocks (e.g., fossil
gasoline or methanol, corn Kkernel
starch), only the quantity of advanced
biofuel being produced from eligible
feedstocks will be used in determining
the payment rates and for which pay-
ments will be made.
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The Agency will adjust the payments
otherwise payable to the advanced
biofuel producer if there is a difference
between the amount actually produced
and the amount determined by the
Agency to be eligible for payment.

Payment adjustments.

§4288.133 Payment liability.

Any payment, or portion thereof,
made under this subpart shall be made
without regard to questions of title
under State law and without regard to
any claim or lien against the advanced
biofuel, or proceeds thereof, in favor of
the owner or any other creditor except
agencies of the U.S. Government.

§4288.134 Refunds and interest pay-
ments.

An eligible advanced biofuel producer
who receives payments under this sub-
part may be required to refund such
payments as specified in this section. If
the Agency suspects fraudulent rep-
resentation through its site visits and
records inspections under §4288.105(b),
it will be referred to the Office of In-
spector General for appropriate action.

(a) An eligible advanced biofuel pro-
ducer receiving payments under this
subpart shall become ineligible if the
Agency determines the advanced
biofuel producer has:

(1) Made any fraudulent representa-
tion; or

(2) Misrepresented any material fact
affecting a Program determination.
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